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Update: No Duty to Transform Temporary
Light-Duty Position Into Permanent
Position

By Christopher W. Olmsted
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A police officer employed by the
Burbank Police Department injured his
knee on the job. The officer had diffi-
culty running, jumping, kneeling and
lifting, activities that were essential to
perform the duties of a patrol.

The Department reassigned the offi-
cer to a temporary light-duty position at
the station’s front desk to accommodate
him while his injury healed. The officer
remained in that position for six years,
when the Department was advised by the
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officer’s persona physician that his dis-
ability was permanent and he would
never be able to perform the essentia
functions of a patrol officer.

Once the condition was deemed
permanent, the Department arranged a
job analysis, with input from the offi-
cer and his immediate supervisor, as
part of the interactive process man-
dated by FEHA "to determine effective
reasonable accommodations, if any, in
response to a request for reasonable
accommodation by an employee or gp-
plicant with a known physical or men-
tal disability or known medical condi-
tion." The Department told the officer
that it had no available position for a
sworn police officer with his qualifica-
tions and physical limitations. The d-
ficer requested that as an accommoda-
tion, he be permanently assigned to the
front desk position. However, the De-
partment denied the request because
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the front-desk position was for officers recovering
from injuries. The only persons working the front
desk on a permanent basis were civilian police tech-
nicians, receiving less pay and fewer benefits than
sworn police officers. The officer did not want the
civilian position. Instead officer took a disability
retirement. The officer filed suit alleging disability
discrimination, failure to accommodate in connec-
tion with his remova from the front-desk position
and his involuntary retirement from the Depart-
ment. The trial court dismissed the clam in re-
sponse to the Department’s motion. The court of
appeal upheld the trial court's decision. The
court’ s ruling included the following conclusions:

Under the ADA and FEHA, when a disabled
employee is unable to perform the essential
functions of the job even with reasonable ac-
commodation, then:

o The employer must determine
whether it can accommodate the
employee by transferring him or her
to a vacant position for which the
employee is qualified.

o} However, an employer has no obli-
gation to create a new job as an &c-
commodation for a disabled em-
ployee.

Under the ADA and FEHA, an employer has no
duty to create “light duty” positions as an ac-
commodation for  workers unable to perform
the essential functions of the position for which
they were hired.

If an employer offers temporary “light duty” po-
sitions for injured workers, then temporary a-
signment of a disabled employee to the position
may be a reasonable accommodation. However,
the employer is not obligated to ransform that
accommodation into a permanent position once
the employer is informed that the disability is
permanent.

Employers who have light duty programs should

consider the following points to ensure that they
comply with disability laws:

>

“Disability” has different meanings and implica-
tions under workers compensation and ADA/
FEHA. The duty to provide reasonable accom-
modations under ADA/FEHA should be evalu-
ated separately from workers compensation re-
quirements. For example, a temporary non-
chronic workplace injury might not qualify as a
disability under ADA/FEHA.

The creation of and assignment to light duty po-
sitions may make sense in the context of employ-
ees with workers compensation claims involving
temporary partial disability.

If light duty positions are created, they must be
uniformly offered. Define the conditions under
which an employee may be eligible for the as-
sgnment, and set reasonable time limits on how
long the company will provide such assignments
for injured employees who cannot perform the
essential functions of their regular jobs.

Refrain from creating new jobs or transforming
temporary positions into permanent positions.

Closely monitor the status of employee injuries,
including (&) what job functions the employee
may perform; and (b) whether the injury is tem-
porary or permanent.
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