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TOP 10 MISCONCEPTIONS ABOUT MECHANIC’S LIENS

1. A Preliminary Notice must be served within 20 days of the
claimant first providing benefit to the project; otherwise, the
claimant loses his entire mechanic’s lien rights.

A mechanic’s lien claimant should serve his Preliminary Notice on the reputed
property owner within 20 days of the claimant first providing
labor/materials/equipment/etc. to the project. If a Preliminary Notice is served
more than 20 days after this date, the claimant does not lose his entire mechanic’s
lien rights. The claimant still has mechanic’s lien rights for all
labor/materials/equipment/etc. provided for the period of time that begins on
the date that is 20 days prior to the date that the Preliminary Notice was served,
forward.

The date of service is determined by the date that the Preliminary Notice is
mailed by certified mail. The Preliminary Notice must be served by certified
mail, and the green card receipts must be retained to show proof of delivery (or
proof that delivery was attempted but refused by the recipient).

A Preliminary Notice cannot be served too early. The estimate and the identity
of the owner must be reasonably investigated by the claimant prior to serving the
Preliminary Notice, but once the Preliminary Notice is served, the claimant need
not revise his estimate nor serve a new owner that he learns about after serving
his Preliminary Notice.

2. If a claimant identifies and serves a Preliminary Notice on a party
that is not the actual owner of the property, the claimant’s
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Preliminary Notice is defective and the claimant necessarily loses
his mechanic’s lien rights.

This is probably not true, assuming that the claimant reasonably researched the
ownership of the property and served his Preliminary Notice on the party whom
he believed to own the property. The key question is whether the claimant did
actually make a reasonable inquiry into the owner’s identity. If the claimant did,
then he has served the “reputed” owner of the property, and has thereby
satisfied California Civil Code section 3097.

3. A claimant’s estimate within his Preliminary Notice must
reasonably resemble the value that the claimant ultimately
provides to the project.

Actually, the similarity between a claimant’s estimate within his Preliminary
Notice and the value actually bestowed to a project is irrelevant in determining
whether the Preliminary Notice is valid. Similar to a claimant’s obligation to
reasonably investigate the ownership of the property before stating the owner’s
name within his Preliminary Notice, the claimant must only make a reasonable
effort to estimate the value of labor/materials/equipment/etc. that he expects to
provide to the project. For a subcontractor, this amount will usually be the
subcontract price. For a supplier, the supplier should ask his customer what
quantity of materials the supplier expects to purchase from the supplier for the
project.

Even if the claimant ultimately is owed an amount much larger than the amount
stated on his Preliminary Notice, the claimant may still recover on a mechanic’s
lien for this much-increased amount if the claimant’s estimate on his Preliminary
Notice was made reasonably using some form of information available to the
claimant. The claimant will lose his mechanic’s lien rights if the estimate in his
Preliminary Notice is completely random.

4. The value of a mechanic’s lien is equal to the contract balance
owed to the claimant at the end of the project.
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Very often, yes. However, the value of a mechanic’s lien is limited to the
labor/materials/equipment/etc. that are actually incorporated into the property.
A lumber supplier who supplies $10,000 of lumber to a framing subcontractor for
use on a particular property will only have mechanic’s lien rights for the quantity

of lumber that is incorporated into the property.

Further, a mechanic’s lien value is equal to the lesser of: 1) the value of
labor/materials/equipment/etc. provided to the project or 2) the contracted
price of the labor/materials/equipment/etc. provided to the project.

A lawsuit on a mechanic’s lien will require the claimant to prove more than a
lawsuit on a contract claim. The claimant must show: 1) that either a valid
Preliminary Notice was served or that no Preliminary Notice was required; 2)
that the mechanic’s lien was timely recorded; 3) that the lawsuit was filed within
90 days of the date that the mechanic’s lien was recorded; and 4) the value of
labor/materials/equipment/etc. provided to the project or the contract price
owed to the claimant, the portion of this value that remains unpaid, and that the
labor/materials/equipment/etc. were actually “incorporated” into the project.

5. Attorneys’ fees and interest may be added to both:
A) The amount stated on a mechanic’s lien and/or
B) The amount of the judgment entered on the mechanic’s lien.

The amount stated on the mechanic’s lien cannot include either attorneys’ fees
nor interest. However, a mechanic’s lien may note that 10% interest is also owed
on top of the principal amount of the mechanic’s lien.

Interest can be recovered as part of a judgment on a lawsuit foreclosing on the
mechanic’s lien. At trial, the amount of the mechanic’s lien is determined, and
interest on this amount will be added to the judgment amount at the statutory
rate of 10% per year. The date from which interest starts is unclear, but is likely
the date that the claimant became owed by his customer.

Attorneys’ fees will not be included in the amount of the judgment related to the
mechanic’s lien, even if the claimant has an attorneys’ fees provision in his
contract.

Attorneys’ fees are still recoverable from the claimant’s customer via a separate
cause of action for breach of contract.
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6. A mechanic’s lien must be recorded within 30 days after a notice
of completion is recorded.

A mechanic’s lien must be recorded no later than 30 days after the recording date
of a valid notice of completion (60 days for a general contractor), or 90 days after
the date of actual completion if no valid notice of completion is recorded. If an
invalid notice of completion is recorded, the 90-day rule applies.

To be valid, a notice of completion must be recorded within 10 days after the
actual date of completion. The notice must state the date of completion. If the
date stated is inaccurate, the notice of completion is still valid if the actual date of
completion is within 10 days prior to the date on which the notice of completion
is recorded.

For private projects, actual completion has occurred upon any one of the
following:

1. Completion of the entire work of improvement (each residential unit is
considered to be a separate work of improvement);
2. The occupation or use of a work of improvement by the owner or his

agent, accompanied by cessation of labor thereon;

3. Acceptance of the work of improvement by the owner; or

4. After work has begun, a cessation of labor for 60 days, or a cessation of
labor for 30 days accompanied by the recording of a valid notice of
cessation.

For public projects, actual completion has occurred when the public entity
accepts the work of improvement.

7. It's good practice to record a mechanic’s lien as soon as
equipment materials or services are first provided for the project.

The mechanic’s lien should be recorded after the last date that the claimant
provides labor/materials/equipment/etc. to the project on a particular contract.
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A subcontractor that records a mechanic’s lien before completing his work on a
project may only include within the mechanic’s lien the value of
labor/materials/equipment/etc. provided as of the date that the mechanic’s lien
is recorded. A second mechanic’s lien for the balance under the contract might
be valid, as well (assuming the second mechanic’s lien meets all timing
requirements and other requirements), but an owner or general contractor would
have an argument that once a subcontractor or supplier records a mechanic’s
lien, the owner is relying that that one mechanic’s lien represents the entire claim
related to the subcontract or purchase order. Therefore, a mechanic’s lien
claimant would be wise to wait until he has finished his work (or otherwise has
provided all labor/materials/equipment) at the job before recording his
mechanic’s lien.

For a supplier providing materials pursuant to a credit application, there is not
one contract with a set quantity of materials. Rather, each order/invoice
represents an individual contract. The supplier may record one mechanic’s lien
combining the invoices, or the supplier may record multiple mechanic’s liens
each related to one or more invoices (assuming that each mechanic’s lien meets
all timing requirements and other requirements).

8. If at trial the court determines that a claimant’s mechanic’s lien
overstated the amount that the claimant is actually owed, the
claimant loses his entire mechanic’s lien rights and is denied a
judgment on his mechanic’s lien.

This is true only if the claimant willfully overstated the amount of his mechanic’s
lien. If the amount of the mechanic’s lien was overstated due to an error or on
the basis of a good faith belief that the amount was accurate, the mechanic’s lien
amount will be adjusted at trial with the ultimate judgment amount being
entered for the appropriate amount, and the claimant will not lose his mechanic’s
lien rights as to the valid amount of the mechanic’s lien.

9. After recording a mechanic’s lien, a claimant has 90 days to file
suit on the mechanic’s lien, otherwise the claimant loses his
entire mechanic’s lien rights.
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The deadline to file suit on a recorded mechanic’s lien is 90 days after the date
that the mechanic’s lien was recorded. The status of the project is not directly

relevant to the deadline for filing suit on a mechanic’s lien.

If the claimant fails to file a lawsuit within 91 days after the mechanic’s lien is
recorded and the claimant is asked by the owner to provide or record a release of
the mechanic’s lien, the claimant must provide or record a mechanic’s lien
release, or risk that the owner will file an action in court seeking the release of the
mechanic’s lien, on which the law allows the owner to recover his attorneys’ fees.

If 91 days pass after a mechanic’s lien is recorded but the deadline to record a
mechanic’s lien has not yet passed (due to the project not being complete), then
the claimant might still have the legal right to record a new mechanic’s lien for
the same value. However, this claim might be successfully challenged by an
owner via an argument by the owner that the mechanic’s lien rights expired
when the claimant failed to timely file a foreclosure lawsuit. The current state of
the law in California is unclear on this issue.

There is a distinction between a mechanic’s lien release and a statutory
mechanic’s lien “Waiver and Release” pursuant to California Civil Code section
3262. A mechanic’s lien release relates only to the particular mechanic’s lien that
is referenced by the release. A section 3262 Waiver and Release forever releases
the claimant’s mechanic’s lien rights related to the project, whether through a
specific date (via a “progress” Waiver and Release) or entirely (via a “final”
Waiver and Release).

10. A mechanic’s lien judgment is identical to any other judgment
obtained after a court trial.

The procedure followed during a mechanic’s lien lawsuit is similar to that of the
“typical” lawsuit. To prevail at trial, a mechanic’s lien claimant must show: 1)
that all notice and timing requirements have been met, 2) the value of the entire
labor/materials/equipment/etc. provided to the project, and 3) the balance
owed to the claimant. If successful at trial, the court will enter a judgment on the
claimant’s mechanic’s lien.

A mechanic’s lien judgment is different from the more well-known money
judgment. A “money judgment” can be based upon a contract, a tort (such as a
personal injury claim), or various other types of claims. A money judgment can
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be enforced by levying almost all types of property owned by the judgment
debtor.

By contrast, a judgment on a mechanic’s lien merely entitles the mechanic’s lien
claimant to implement a foreclosure sale as to the property, with the proceeds of
the foreclosure sale going to the parties with claims on title in the order of their
priority. A mechanic’s lien judgment does not allow the claimant to levy any
bank accounts or any other personal property of the owner.

A mechanic’s lien by itself does not entitle the claimant to an equitable claim in
the property until a lawsuit has been filed on the mechanic’s lien and a judgment
is entered on the mechanic’s lien. A mechanic’s lien is recorded with the county
recorder and is seen by any person that researches the title to the property at the
county recorder’s office. The mechanic’s lien provides notice to any interested
person that the claimant intends to pursue his equitable claim against the
property via a lawsuit (or at least that the claimant has reserved his right to
pursue his equitable claim via a lawsuit). If a judgment is ultimately entered
after a lawsuit on the mechanic’s lien is filed, the claimant has the right to
foreclose on the property and to recover the proceeds of a foreclosure sale
according to the claimant’s position on title.

Lenders will be concerned about lending money to a property owner if a
mechanic’s lien has already been recorded, as the mechanic’s lien would provide
the mechanic’s lien claimant with “priority” over the lender if the claimant
obtains a judgment on his mechanic’s lien. Likewise, potential purchasers of the
property typically will require that the title to the property be “free and clear” at
the time the property is purchased, as mechanic’s liens are still valid against the
property even if the owner sells the property.

For any particular project, all mechanic’s lien claimants stand in the same
position on title. The respective dates that their mechanic’s liens were recorded
are irrelevant. A landscaper’s mechanic’s lien recorded at the end of the project
has the same priority as the mechanic’s lien of a grader that is recorded near the
beginning of the project.
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