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W 
hen an off duty employee gets drunk and 
causes an automobile accident, can the 
employer discipline or terminate the em-

ployee even if he claims that he is an alcoholic pro-
tected by the ADA? In a Seventh Circuit Court of ap-
peal case titled Budde v. Kane County Forest Pre-
serve, the court considered this question in a dis-
crimination case filed by a police chief.  

Room For One More In The Drunk 

Tank? 

  Police Chief Budde visited the Moose Lodge one 
night while off duty and had a few too many drinks. 
With a blood alcohol level of .23 (nearly 3x the legal 
limit), he caused a car wreck on the way home. His 
drivers‟ license was later suspended. He was placed 
on leave and subsequently terminated. The cause for 
termination was engaging in conduct below the stan-
dard for his position and the inability to drive a po-
lice car on account of having a suspended license.  

  Following his termination, the former police 
chief filed suit, contending that the District violated 
the Americans with Disabilities Act (“ADA”) by dis-
criminating against him because of his disability 
when they fired him; by failing to accommodate his 
alcoholism; and by retaliating against him for re-
questing a reasonable accommodation. 

 

(Continued on page 2) 
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 There is a 

distinction 

between 

drinking too 

much, which is 

an error in 

judgment, and 

alcoholism, 

which is a 

diagnosable 

disorder.  

The trial court granted a 
summary judgment mo-
tion in favor of the police 
department, finding that 
his termination was for 
misconduct, not on ac-
count of a disability. 

Can Alcoholism Be 

a Disability? 

  Maybe. There is a 
distinction between 
drinking too much, which 
is an error in judgment, 
and alcoholism, which is a 
diagnosable disorder. Al-
coholism can be a 
“disability” under the 
ADA when it substantially 
limits an individual's ma-
jor life activities (and, 
under California law, 
when it merely limits a 
major life activity). An 
employer may violate the 
ADA and FEHA if it 
makes an adverse em-
ployment decisions 
merely because it knows 
an individual is an alco-
holic. 

  However, on duty 
intoxication, even if the 
employee is an alcoholic, 
is certainly cause for ter-
mination. Moreover, off-
duty drinking may cause 
job-related problems like 
absenteeism and tardi-
ness, which may be 
grounds for discharge.  

  While the ADA gen-
erally considers conduct 
resulting from a disability 
to be part of the disability, 
rather than a separate 
basis for termination, an 
exception exists for cases 
of alcoholism and illegal 
drug use. 

(Continued from page 1) 
Police Chief Not 

òQualifiedó 

  On appeal, the Sev-
enth Circuit panel consid-
ered the legal standard for 
disability discrimination. 
In order to prevail on his 
ADA discrimination 
claim, an employee must 
first establish that he is a 
“qualified individual with 
a disability.” A “qualified 
individual with a disabil-
ity” is someone who (1) 
satisfies the requisite 
skill, experience, educa-
tion, and other job-
related requirements of 
his employment position, 
and (2) can perform the 
essential functions of the 
position held or desired, 
with or without reason-
able accommodation.  

  The police chief‟s 
claim failed, ruled the 
court of appeal. As a re-
sult of his misconduct, he 
could not perform essen-
tial job functions. The 
police department‟s per-
sonnel policies forbade 
officers from being pub-
licly intoxicated and from 
violating public laws. 
Moreover, it was an es-
sential job function to 
operate a vehicle. The 
chief couldn‟t drive with-
out a license.  

  Note that not every 
employer may be justified 
in terminating an em-
ployee for an off duty 
DUI. Many jobs do not 
require driving as an es-
sential job function. 
Moreover, with respect to 
violating the law off duty, 
police officers may be 
held to a higher level of 

conduct. 

Accommodation 

  Under both Califor-
nia and federal law, an 
alcoholic employee who is 
not intoxicated at work 
may have the right to rea-
sonable accommodation 
in the form of time off for 
treatment or rehabilita-
tion.  

  Under California 
Labor Code sections 1025
-1028, employers of 25 or 
more employees must 
reasonably accommodate 
any employee who wishes 
voluntarily to enter and 
participate in an alcohol 
or drug rehabilitation 
program. 

  For the EEOC‟s in-
terpretation of ADA stan-
dards in connection with 
alcoholism, see “The 
Americans With Disabili-
ties Act: Applying Per-
formance And Conduct 
Standards To Employees 
With Disabilities” at this 
link: http://
www.eeoc.gov/facts/
performance-
conduct.html#alcohol 

Join Our  
Subscriber List! 

Subscribing to the 
Legal Update is free 
and easy! Contact 
Nicole Schard at 
(619) 682-4040 or 
nrs@barkerolmsted.
com, or visit bark-
erolmsted.com.  

http://www.eeoc.gov/facts/performance-conduct.html#alcohol
http://www.eeoc.gov/facts/performance-conduct.html#alcohol
http://www.eeoc.gov/facts/performance-conduct.html#alcohol
http://www.eeoc.gov/facts/performance-conduct.html#alcohol
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Meganõs Law 

provides 

limitations on 

the use of data 

regarding 

sexual 

offenders. 

W illiam Mendoza, a 
convicted sex of-

fender, applied for a job 
in August 2007. After Mr. 
Mendoza submitted his 
application, ADP Screen-
ing and Selection Ser-
vices, Inc. conducted a 
background search on 
him. As part of the back-
ground search, it accessed 
the California Megan‟s 
Law website and discov-
ered that he was a sex 
offender. ADP passed this 
information on to the pro-
spective employer. Mr. 
Mendoza did not get the 
job. 

  Mr. Mendoza sued 
ADP, alleging that his 
rights had been violated. 
He claimed that ADP had 
no right to use the 
Megan‟s Law website for 
the purposes of an em-
ployment background 
check, and he alleged that 
ADP caused him to lose 
the employment opportu-
nity. 

Meganõs Law 

  Megan's Law is an 
informal name for laws in 
the United States requir-
ing law enforcement au-
thorities to make infor-
mation available to the 
public regarding regis-
tered sex offenders.  

  Megan's Law is 
named after seven-year-
old Megan Kanka, a New 
Jersey girl who was raped 
and killed by a known 
child molester who had 

moved across the street 
from the family without 
their knowledge. In the 
wake of the tragedy, the 
Kankas sought to have 
local communities warned 
about sex offenders in the 
area. All states now have a 
form of Megan's Law. 

  Individual states de-
cide what information will 
be made available and 
how it should be dissemi-
nated. Commonly in-
cluded information in-
cludes the offender's 
name, picture, address, 
incarceration date, and 
nature of crime. The in-
formation is often dis-
played on free public web-
sites, but can be pub-
lished in newspapers, dis-
tributed in pamphlets, or 
through various other 
means. (Source: http://
en.wikipedia.org/wiki/
Megan's_Law) 

  California enacted its 
version of Megan‟s Law in 
2004. The law gives the 
general public access to 
certain information on 
the whereabouts of sex 
offenders so that mem-
bers of our local commu-
nities may protect them-
selves and their children.  

Restrictions On 

The Use Of 

Meganõs Law 

Data In California 

  California‟s Megan‟s 
Law provides limitations 

for the use of this data. 
Penal Code section 
290.46 provides that the 
information cannot be 
used for purposes relating 
to employment and a 
number of other purposes 
(insurance, loans, educa-
tion, housing, business, 
etc.) 

  The Megan‟s Law 
statute provides that any 
person “aggrieved by the 
misuse” of information 
available on the website 
“is authorized to bring a 
civil action . . . requesting 
preventive relief, includ-
ing an application for a 
permanent or temporary 
injunction . . . ” (see Pen. 
Code, § 290.46, subd. (l)
(4)(B). 

  Mr. Mendoza, believ-
ing that ADP had misused 
the information for em-
ployment purposes, 
brought suit under this 
statute. 

The Court Finds 

Loopholes For 

The Background 

Search Company 

  The employment 
screening company ar-
gued that it was not liable 
for violating the use re-
strictions in California 
Megan‟s Law, and the 
trial court and appellate 
court readily accepted 
these arguments. 

 

Employment Screening Check on Meganõs Law 

Website Leads To Sexual Abuserõs Lawsuit 

http://en.wikipedia.org/wiki/Megan's_Law
http://en.wikipedia.org/wiki/Megan's_Law
http://en.wikipedia.org/wiki/Megan's_Law
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Although the 

court let the 

employment-

screening 

company off 

the hook, 

apparently an 

employer 

could be 

found liable 

for using 

Meganõs Law 

data 

  The company at-
tacked the lawsuit by fil-
ing a special motion to 
strike the complaint pur-
suant to California‟s “anti-
SLAPP” statute. This stat-
ute allows defendants to 
file a motion to dismiss a 
meritless lawsuit filed 
primarily to chill the de-
fendant‟s exercise of First 
Amendment free speech 
rights.  

  The company‟s 
motion argued that 
Mendoza‟s claims 
arose from the com-
pany‟s actions in fur-
therance of its consti-
tutional free speech 
rights. In other words, 
the company argued 
that it had a constitu-
tional free speech 
right to republish in-
formation on the 
Megan‟s Law website 
to its clients. 

  Mr. Mendoza 
pointed out that the 
anti-SLAPP statute 
did not apply to 
“commercial speech” 
and therefore ADP‟s 
disclosure was not 
protected. The court re-
jected this argument.  
Business communications 
are not “commercial 
speech” unless they are 
made about the com-
pany‟s business or about 
its competitors. Here, 
ADP communicated infor-
mation about Mr. Men-
doza, not its business or 
competitors.  

  Mr. Mendoza also 
argued that the anti-
SLAPP statute did not 
apply because it does not 

(Continued from page 3) protect criminal conduct; 
ADP violated the Megan‟s 
Law restrictions on the 
use of sex offender data. 
The court also rejected 
this argument. ADP‟s con-
duct was not criminal in 
nature because the statute 
provided civil remedies, 
not criminal remedies.  

  The court acknowl-
edged that Megan‟s Law 
prohibits the “use” of in-
formation in the database 
for employment purposes. 

But technically, ADP did 
not “use” the information 
to make an employment 
decision. It merely passed 
the information on to the 
employer.  

  “We are satisfied that 
the Megan‟s Law statute 
is not intended to create 
liability for damages on 
the part of employment-
screening businesses who 
access, compile and re-
publish information dis-
closed on the Megan‟s 
Law website, and that the 
statutory liability created 

by the Megan‟s Law web-
site statute should be lim-
ited to employers who 
„use‟ information dis-
closed on the Megan‟s 
Law Website as a basis for 
an employment decision.”   

The Employerõs 

Dilemma  

  The dilemma for em-
ployers is that although 
the court let the employ-
ment-screening company 

off the hook, appar-
ently an employer 
could be found liable 
for using Megan‟s Law 
data, provided by the 
screening company, to 
make an employment 
decision. In this par-
ticular case, Mr. Men-
doza did not sue the 
prospective employer.  

  Of course the 
Megan‟s Law website is 
not the only source of 
information about a 
sex offender‟s criminal 
background. Employ-
ment-screening busi-
nesses have access to 
criminal court records, 
and the same criminal 

history found on the 
Megan‟s Law website may 
be found by searching 
court records.  

  In order to avoid po-
tential legal challenges, 
employers ought to con-
firm with their employ-
ment screening service 
providers that the pro-
vider does not use the 
Megan‟s Law website in 
California.     
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The question of 

whether an 

employee is 

òincapacitatedó 

for three 

consecutive 

days may be 

answered by 

the doctor and 

the employee 

together. 

A n employee may be 
entitled to a pro-

tected leave of absence 
under the FMLA when 
she has a serious “medical 
condition” during a 
“period of incapacity.” 
Who decides whether the 
employee is incapaci-
tated? A doctor? The em-
ployee? A recent case ti-
tled Schaar v. Lehigh Val-
ley Health Services, Inc. 
wrestled with this issue.  

 Ms. Schaar worked as a 
medical receptionist for 
Lehigh Valley Health Ser-
vices. She became ill and 
took time off from work. 
She visited her doctor, 
who diagnosed her with a 
urinary tract infection, 
fever and lower back pain. 
He prescribed an antibi-
otic. He believed that her 
symptoms would disap-
pear in a day or two. 

  The doctor wrote a 
note to the employer stat-
ing that Ms. Schaar was 
unable to work for two 
days. Ms. Schaar went 
into work, taped the note 
to her supervisor‟s door, 
and left. She did not call 
off. 

  Ms. Schaar did not 
appear for work the next 
two days because she had 
previously scheduled 
three vacation days. In 
any event, in her own 
opinion she was too sick 
to work. She said she 
spent most of the time in 
bed. She came back to 
work after the third vaca-

tion day.  

  A few days later, the 
company fired Ms. 
Schaar. The company 
claimed that Ms. Schaar 
violated company policy 
by failing to call off sick. 
Also, she had ongoing 
performance deficiencies 
following a prior discipli-
nary warning.  

  Ms. Schaar sued, 
claiming a violation of the 
FMLA. She argued that 
her time off was protected 
under the FMLA and that 
the employer had an obli-
gation to reinstate her.   

  Lehigh Valley argued 
Schaar did not qualify for 
FMLA leave because she 
failed to establish she was 
incapacitated for three 
days (as required under 
the FMLA) and failed to 
give proper notice that 
she may qualify for leave. 
Alternatively, Lehigh Val-
ley argued that it could 
not be liable because it 
fired Schaar for violating 
the call-in policy, not for 
taking FMLA leave, and 
because it would have 
fired her anyway for poor 
performance. 

FMLA Definition 

of òSerious 

Health Conditionó 

  An employee who is 
unable to perform the 
essential functions of his 
or her position because of 
a serious health condition 

is entitled to an FMLA 
leave of absence. A 
“serious health condition” 
under the FMLA is “an 
illness, injury, impair-
ment, or physical or men-
tal condition” that in-
volves:  

¶ inpatient (overnight) 
care in a hospital, 
hospice, or residential 
medical care facility”; 
or 

¶ “continuing treatment 
by a health care pro-
vider.”  

  Where the serious 
health condition involves 
continuing treatment by a 
health care provider, the 
employee must experi-
ence a “period of incapac-
ity” of more than three 
consecutive calendar 
days. 

  “Incapacity” means 
the employee is unable to 
work, attend school or 
perform other regular 
daily activities due to the 
employee's serious health 
condition, treatment, or 
recovery therefrom. 

Who Decides 

òIncapacityó 

  In Ms. Schaar‟s case, 
she testified that she was 
in fact incapacitated for 
three days. She claimed 
that she was quite ill for 
about four days, spending 
most of the time in bed or 

(Continued on page 6) 

FMLA Update  

Who Decides Whether The Employee Is Sick Enough 

For FMLA Protection?  
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At least one 

case in the 

federal Ninth 

Circuit has 

considered 

employee 

testimony 

regarding 

incapacity, even  

where 

contradictory 

to medical 

evidence. 

on the couch. Her own 
doctor wasn‟t entirely in 
agreement. He testified 
that she should have been 
well after one or two days. 
He said it was possible, 
though unlikely, that she 
could have been incapaci-
tated longer than two 
days. 

  The issue came down 
to this: what evidence 
determines “incapacity” 
to qualify for FMLA pro-
tection? Is it medical evi-
dence only? Can the em-
ployee‟s subjective testi-
mony about her ability to 
work establish incapacity? 
Or can it be a combina-
tion? 

  The answer is: it de-
pends on the jurisdiction. 
Ms. Schaar, who worked 
in Pennsylvania,  filed her 
case in the Federal Third 
Circuit. The appellate 
court in her case deter-
mined that some medical 
evidence is necessary to 
establish incapacitation 
due to a serious health 
condition, but the em-
ployee‟s own testimony 
regarding the length of 
incapacitation may also 
be taken into account.  

  The court reasoned: 
“Some medical evidence 
is still necessary to show 
that the incapacitation 
was „due to‟ the serious 
health condition. This 
does not place an undue 
burden on employees be-
cause they must present 
some medical evidence 
anyway to establish the 
inability to perform the 
functions of the position.” 
On the other hand, merely 
allowing unsupported 
employee test imony 
“would place too heavy a 

(Continued from page 5) burden on employers to 
inquire into an em-
ployee‟s eligibility for 
FMLA leave based solely 
on the employee‟s self-
diagnosed illness.” 

  The court concluded 
that Ms. Schaar could be 
protected by the FMLA. 
Her doctor said that she 
was incapacitated for two 
days, and Ms. Schaar tes-
tified that she was inca-
pacitated for four days. 
This was enough evidence 
to show possible FMLA 
coverage. Therefore, the 
appellate court concluded 
that the case should re-
turn to the trial court for 
further proceedings. Ulti-
mately, the trial court or a 
jury will have to weigh the 
medical evidence and Ms. 
Schaar‟s testimony in or-
der to determine whether 
or not Ms. Schaar was 
protected by the FMLA.  

The Rule Is Dif-

ferent Elsewhere 

  In the Schaar case, 
the Third Circuit deter-
mined that at least some 
medical evidence is neces-
sary to support the exis-
tence of “incapacity,” but 
there are other circuits 
where the rule is differ-
ent.  

  Here in California 
(which is part of the 9th 
Circuit), at least one fed-
eral appellate court has 
held that testimony from 
the employee alone may 
be sufficient to establish 
incapacity. Medical evi-
dence is not necessary. In 
fact, the court stated that 
the testimony of the em-
ployee regarding incapac-
ity can be sufficient even 
where the medical evi-

dence contradicts his 
statements. 

  This rule is com-
pletely impractical from a 
business standpoint. Cer-
tainly there are employees 
who will exaggerate their 
medical incapacity in or-
der to gain protection un-
der the FMLA. A doctor‟s 
opinion ought to be the 
deciding factor.    

The Bottom Line 

  Employers ought to 
follow the FMLA proce-
dures for medical certifi-
cation in order to ascer-
tain whether an employee 
is entitled to FMLA leave. 
The Department of Labor 
medical certification form 
will walk the doctor 
through the process. 
(Note: in California, em-
ployers should not use the 
part of the form seeking 
details about the nature of 
the illness.) 

  Where the employee 
claims that he or she was 
incapacitated longer than 
the doctor specified, it 
may be prudent to ask the 
employee for more details 
and determine whether 
the employee may be cov-
ered after all. Because the 
rule in California is am-
biguous, when it is a close 
call, employers may want 
to err on the side of cau-
tion and allow FMLA 
leave rather than debate 
the issue in court.  
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Employers with 

fewer than 50 

employees are 

not covered by 

the FMLA or 

CFRA, but may 

be required to 

grant 

California 

Pregnancy 

Disability 

Leave. 

Q: How common is 

pregnancy discrimi-

nation? 

  Although most com-
panies protect against 
pregnancy discrimination, 
the EEOC has recorded an 
increase in claims be-
tween 2001, when 4,287 
charges were made, and 
2009, when 6,196 charges 
were made. The chart be-
low illustrates the trend.  

Q: I own a California 

business with 20 em-

ployees. A new em-

ployee, who I hired 

three weeks ago, 

just announced that 

she is pregnant. Do I 

need to provide a 

leave of absence to 

this employee? 

  The answer depends 
on the details. Because 

your business employs 
fewer than 50 employees, 
the pregnant employee is 
not eligible for 12 weeks 
of FMLA or CFRA leave. 
However, California‟s 
Pregnancy Disability 
Leave, which covers em-
ployers with five or more 
employees, and has no 
prerequisite length of em-
ployment, does cover your 
employee.  

  Unlike the FMLA 
and CFRA, which do not 
cover employees until 
they have worked for the 
company for at least 12 
months, and until they 
have worked at least 1,250 
hours during the year be-
fore the start of leave, 
California‟s PDL has no 
waiting period. Employ-
ees are eligible for the 
leave immediately upon 
hire.  

  If your employee 

becomes medically dis-
abled on account of her 
pregnancy (i.e. she is un-
able to perform her job 
duties) then she may take 
leave during that period 
of disability, for up to four 
months of PDL leave. At 
the end of the disability 
period, if she is able to 
return to work you must 
guarantee reinstatement 
to the same position.  

  If the disability ends, 
and the baby is born, you 
won‟t be required to pro-
vide additional time off 
for baby bonding because 
PDL provides disability 
leave only. Although 
CFRA provides for up to 
12 weeks off for baby 
bonding, your company is 
not subject to that leave 
law.  

  Your employee may 
use any accrued paid time 

(Continued on page 8) 

Pregnancy At Work: A Review Of Employer 

Obligations  
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Although the 

FMLA does not 

require a 

transfer to light 

duty, under the 

California law, 

an employer 

may have to 

transfer a 

pregnant 

employee to 

less strenuous 

or hazardous 

position. 

off to take care of the 
baby. Your company can 
also voluntarily offer un-
paid time off for the new 
mother.  

  She may also qualify 
for state wage replace-
ment benefits from the 
EDD. 

Q: I am a California 

employer with 60 

employees. I have a 

pregnant employee 

in the warehouse 

who states that on 

her doctorõs advice 

she should avoid lift-

ing more than 40 

pounds. In her cur-

rent position in order 

fulfillment she must 

lift 50 pound boxes 

and she has asked to 

move to an open po-

sition in shipping 

where she wouldnõt 

do any lifting. Do I 

need to transfer her? 

  Although the FMLA 
does not require a trans-
fer to light duty, under the 
California law, an em-

(Continued from page 7) ployer must transfer a 
pregnant employee to less 
strenuous or hazardous 
position, where based on 
advice of a doctor, and 
where the transfer can be 
reasonably accommo-
dated.   

  Also, under the fed-
eral Pregnancy Discrimi-
nation Act (PDA) an em-
ployer should temporarily 
transfer a pregnant em-
ployee to light duty if the 
same right is available to 
other similarly non-
occupationally disabled 
employees. 

  Here, your employee 
states that she cannot lift 
over 40 pounds. You are 
entitled to ask for medical 
confirmation of this re-
striction. Assuming lifting 
boxes is an essential part 
of her job, she cannot per-
form her duties. Since you 
have an open position 
which the employee is 
qualified to fill, it would 
be a reasonable accom-
modation to temporarily 
transfer her.  

  After the restriction 
is lifted, you should trans-
fer her back to her origi-
nal job.  
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