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DLSE Approves Salary Reduction
For Furloughed Exempt Workers

By Christopher W. Olmsted

ith the economy in flux, businesses are
looking for ways to reduce payroll without
losing talent. Some companies have put
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ule. But can the same be done for salaried exempt
workers? Normally, salaries cannot be adjusted
based on the number of hours worked in a work-
week.

The answer i s yes, accordi
vision of Labor Standards [
Although the rules for salaried exempt workers are
strict in California, in a recent opinion letter, the
DLSE endorsed a salary reduction commensurate
with a workweek reduction.

A Temporary Work Furlough

In an August 19, 2009 opinion letter, the DLSE
considers the following scenario: A company has ex-
perienced significant economic difficulties due to the
present severe economic downturn facing California
and the nation. Though the employer has already
laid off employees, it must further cut costs until the
business conditions improve.

The employer would like to reduce the number
of its employeesd schedul ed
to four days per week.

(Continued on pag®)
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The salary basis

test does not
preclude a
bona fide fixed
reduction in the
salary of an
exempt
employee to
correspond
with a
reduction in the

normal

workweek.

(Continued from pag#)
In implementing this re-

duction, the employer
would not pay non-
exempt employees for the
day that they were not
required to work and
would reduce the salaries
of the exempt employees
by 20%. As soon ag
business
permit, the employer
intends to restore
both the full five -day
work schedule and the
full salaries of its ex-
empt employees.

The General
Rules

In California,
there are three so
call ed fi wh
exemptions:  execu-
tive, administrative
and professional.
(There are a handful
of other exempt cate-
gories as well) A
properly classified
white collar exempt
employee must perform
certain types of exempt
duties (passing the
Aduti es test
also be paid on a salary
basis.

The salary basis test,
found in California Labor
Code § 515(a) and in Cali-
fornia wage orders (which
apply to your specific in-
dustry or occupation),
provides that a white col-
lar exempt employee
must be paid a monthly
salary equivalent to no
less than two times the
minimum wage for full
time employment (40
hours per week).

Generally, an em-
ployer may not reduce an
exempt
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ago that the salary basis
test does not preclude a

e mp | o ybona fide fixed reduction
based on the number of
hours worked. For exam-
ple, if an employee works
only six hours in one day,
when he was expected to
work eight, the employer

in the salary of an exempt
employee to correspond
with a reduction in the
normal workweek so long
as the reduction is not
designed to circumvent

may not dock part of his
salary. There are some
narrow exceptions.

Work Furlough
Rules

The DLSE deter-
mined that there is no
express restriction in Cali-
fornia law to having a
fixed reduction in a salary
during a period when the
company operates a
shortened workweek due
to economic conditions.

Looking to federal
labor law for an analo-
gous rule, the DLSE noted
that the U.S. Department
of Labor concluded long

the requirement that
the employees be paid
their full salary in any

week in which they
perform work.
The DLSE ac-

knowledged that in an
email letter issued in
March 2002, the
agency had concluded
to the contrary, decid-
ing that a salary reduc-
tion during a furlough

was not legal. However,
the federal court deci-
sion upon which the
y| DLSE had based this
conclusion was subse-
quently negated by a
higher court ruling.

Accordingly, the DLSE
now states that the
2002 opinion letter can

be disregarded.

Caveats

The DLSEOGSs
letter may not be the last
word. The DLSE is Cali-
forniabs
ment agency, but it does
not make law when it is-
sues an opinion letter; it
only interprets it. The
California legislature
could pass legislation to
the contrary (though our
current governor would
likely veto it). Moreover,
one of the many Califor-
nia appellate courts, or
the California Supreme

(Continued on pag8)
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Employer Tort Liability Update:
Employer Held Liable For Employee Auto

Accident During Commute Home
OSpeci al

An employee of War-
ner Bros. Entertain-
ment was returning home
after a three-day business
conference. He left the
airport and was driving
his regular commute
route home when he was
involved in a car accident
that injured two pedestri-
ans, and Kkilled a third
person. Is Warner Bros.
liable for the accident?

Ordinarily, an em-
ployer is not liable for
accidents that happen
during an
regular commute. But
that rule changes where
the employee is on a
Aispeci al
court in Jeewarat v. War-
ner Bros. Entertainment,
Inc. examined the ques-
tion of whether a person
returning home from a
business trip is on a
Aispeci al err

err

What Is Respon-
deat Superior?

In the Jeewarat case,
the victims sued the
driver as well as his em-
ployer. They sought to
impose liability against
Warner Bros. based on
principles of respondeat
superior.

iRespondea

rioro i s a
meaning il et
answer .o The

respondeat superior im-
poses vicarious liability
on an employer for the
torts of an employee act-
ing within the scope of his
or her employment,
whether or not the em-
ployer is negligent or has
control over the em-
ployee. In other words, a
careful employer can be
held liable for the acts of
its careless employee, if
the acts are done in the

Errandd

course of his employment.

The judicial system
has imposed this sort of
liability on employers as a
matter of
considered fair to allocate
to the costs of doing busi-
ness a loss resulting from
a risk that arises in the
context of the employ-
me nt enterp
served the court in the
Jeewarat case. In other
words, a business creates
a risk of injury by placing
its employees out in the
public where they might
cause accidents. Since the
employer sent the em-
ployee on the errand, the
employer should pay for
any harm caused by the
negligent employee.

The doctrine has
been expanded to apply to
Aimi xedo erra
ample, courts have held

(Continued on pag4)

(Continued from pagg)
Court, could issue a con-
trary opinion.

However, the letter is
well-reasoned and is con-
sistent with federal law. It
seems plausible to expect
that the rule will take hold
here in California.

Nevertheless, mak-
ing the wrong call could
be costly, so it is prudent

to check with an employ-
ment law attorney prior to

implementing a work fur-

lough/salary reduction for

salaried exempt employ-
ees.

Read the DLSE Opinion
Letter: http://
www.dir.ca.gov/dise/
opinions/2009 -08-19.pdf

Related article : DLSE
Authorizes Partial Day

Vacation Deduction for
Exempt Employees
http://
www.barkerolmsted.com/
webyep-system/program/
download.php?
FILENAME=88 -8-at-
news206b.pdf&ORG _FIL
ENAME=BKO Legal Up
date_Sept 2006.pdf
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An employee

IS not
regarded as
acting within
the scope of
employment
while going to
or coming

from the

workplace.
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9 FMLA Checklist

Got Forms?

Please be sure to take advantage of the complimentary charts and forms offered
by Barker Olmsted & Barnier. Here are some of our popular materials:

I FMLA Military Leave Checklist

1l California and Federal Leaves of Absence

I vacation Policy Checklist

I Timeclock Rounding Rules

9] State and Federal Wage and Hour Exemptions
Yl Record Retention Periods

9l Sexual Harassment Training Regulations

Email Chris Olmsted at cwo@barkerolmsted.com.

(Continued from pag8)

that where an employee
on the road to run an er-
rand for personal reasons
and also to perform some
duty for the employer, he
is within the course and
scope of employment de-
spite the fact that his trip
is partly for personal rea-
sons.

Going And Com-
ing Rule

Warner Bros.
thought it had a good de-
fense to the lawsuit. It
filed a motion for sum-
mary judgment based on
t he Afgoi ng
rul e, 0 which
an employer is not subject
to vicarious liability for
accidents occurring dur-
i ng an empl
mute to or from the work-
place.

Under this rule, an
employee is not regarded
as acting within the scope
of employment while go-
ing to or coming from the
workplace. In  other
words, a regular commute

is not part of the scope of
employment.  This s
based on the concept that
the employment relation-
ship is suspended from
the time the employee
leaves work until he or
she returns, since the em-
ployee is not ordinarily
rendering services to the
employer while traveling.

Here, Warner Broth-
ers argued that its em-
ployee was on his regular
commute. His business
trip ended when he flew
into the Burbank airport.
He was driving to his
home. He was on his com-

_mute home when he hit
“ the pedestrians.

The appellate court re-

o jected this argument,
finding that the accident
fell under an exception to
the exception, called the
fispeci al
trine.

Special Errands
Doctrine

The special errands

err

doctrine holds an em-
ployer vicariously liable
for accidents occurring
while an employee is en-
gaged in a special errand
for the employer, includ-
ingthe empl oy
mute to or from the spe-
cial errand. For example,
a special errand can occur
when:

1 an employee goes on
a business errand for his
employer leaving from his

workplace and returning

to his workplace.

 an employee who is
called to work to perform
a special task for the em-

l1ployer at an irregular

time. The employee is
within the scope of his
employment during the
entire trip from his home
to work and back to his
home.

9 an employer asks an
employee to perform a
special errand after the
employee leaves work but
before going home. The
employee is normally

(Continued on pagB)
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(Continued from pagé)

within the scope of his
employment while travel-
ing to the special errand
and while traveling home
from the special errand.
That is, the entire trip
ffcount sdo as
rand.

Business Trip Is
A Special Errand

In the Jeewarat case,
the plaintiff accident vic-
tims contended that the
out-of-town business con-
ference was a special er-
rand, and therefore the
entire trip, including the
commute to and from this
errand, was within the
course and scope of em-
ployment. Warner Bros.
asserted that the special
errand doctrine does not
apply to commercial
travel.

The appellate court
concluded that a special
errand may include com-

mercial travel such as the
business trip in this case.

iThe evi de
Warner Bros. paid for the
empl oyeeds a
accommodations, and
airport parking leads to a

'reasonable inference that -

Warner expected to derive
a benefit from his atten-

dance at the conference.
The conference was led by
an anti-piracy vendor
which Warner utilized. It

is reasonable to infer that
the employee would use
the information he

learned at the conference
in his position as vice-

president of
-piracy internet opera-
tions. o0

The court reasoned
that because the employee
attended the conference
for the benefit of the em-
ployer, the employee was
on a fAspecia
the employer, and all
travel, including the com-
mute from the airport to

his home, was within the
empl oyeeds
scope of employment.

Related articles: Plumb-
ing Contractor Not Liable
For For mer
Criminal Act. http://
www.barkerolmsted.com/
news/legal-updates/
newsletter0118.php

Workplace Policies Up-
date: California Bans
AfTextingo
Wheel; California Em-
ployers Should Update
Personnel Policies.
http://
www.barkerolmsted.com/
news/legal-updates/
newsletter0077.php

Barker Olmsted & Barnier's Labor & Employment
Practice What We Do:

Defense of lawsuits in state and federal court.
Legal consultation on compliance with state and federal labor and employ-
ment law statutes and case law.
{1 Representation in agency enforcement actions or hearings, including DLSE,
EDD, Labor Commissioner claims, EEOC, DFEH and more.
Formulation of compliant employee handbooks, procedures and records.
Training on HR/legal issues.
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whether the
company
intends to give
actual

authority to the

independent

contractor to
act as an agent

with authority

on behalf of
t he

de
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Federal ADEA Update:
Company Liable For Discriminatory Hiring Practices
of Third Party Recruiter

f a company retains an

outside recruiter to
interview and hire em-
ployees on its behalf, can
the company be held Ii-
able if the recruiter en-
gages in discriminatory
practices?

In a Second District
Court of Appeals case
titted Halpert v. Man-
hattan Apartments, Inc.
the court decided that a
company can be held
liable for the discrimina-
tory acts of its independ-
ent contractor.

Manhattan  Apart-
ments directed inde-
pendent commissioned
sales associates to recrulif
for a position showing
rental apartments. One

independent contractor
hired by Manhattan
Apartments allegedly

Manhattan  Apart-
ments contended that it
was not liable for the al-
leged discrimination be-
cause it did not act unlaw-
fully; rather, a third party
recruiter engaged in the
alleged unlawful discrimi-
nation.

told an applicant that he
was too old for the posi-
tion.

The applicant sued
the employer for age dis-
crimination under the
federal Age Discrimina-
tion in Employment Act
(ADEA).

The ADEA makes it
unlawful for an employer
Aito fail or
to discharge any individ-
ual or otherwise discrimi-
nate against any individ-
ual with respect to his
compensation, terms,
conditions, or privileges
of employment, because
of such

r

The court refused to
make such a distinction.
i By its
liability under the ADEA
is direct: an employer
may not 6f ai
hire . . . any individual . . .
because of such individ-

ual 6s age, 0
court . AThat
applies regardless  of

whether an employer uses
its employees to interview
applicants for open posi-
tions, or whether it uses
intermediaries, such as
independent

The court noted in
order for an employer to

i ndi v be held liable for the acts

tern

of a recruiter, the re-
cruiter must have the au-
thority (or at least appar-
ent authority) to make
hiring decisions on behalf
of the company.

Commentary

Outsourcing of re-

| cruiting or other person-

nel duties is common-
place but is often over-
looked when it comes to

| EEO practices. As this

case illustrates, an em-
ployer with good internal
EEO practices can never-
theless face liability on
account of ill-trained
independent contractors
acting on behalf of the
company.

firming their under-

standing of and commit-
ment to EEO practices.
For example, what train-
ing do they have in the
area of employment laws
relating to the hiring

process, including the
ADA, ADEA, Title VI,

and other laws? Do they
know how to avoid asking
improper questions, mak-

¢ing improper comments,

and how to focus on ap-
propriate job qualifica-
tions? Are they familiar
wi t h your
policies, including its anti
-discrimination policies?
(Continued on pag@é)

When hiring re-
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ADA Update:

Fitness For Duty Exam Tangles Employer In ADA

Under the ADA, an
employer may not
require a current em-
ployee to undergo a medi-
cal examination unless
t he
shown to be job-related
and consistent with busi-
ness
applies to all employees,
whether or not they are
disabled under the ADA.
Confusion persists, how-
ever, over

as a medical examination.
A recent Ninth Circuit
Court of Appeals case ti-
tled Indergard v. Georgia

-Pacific Corp. examined
the issue and applied a
very liberal standard .

A Paper Mill
Worker Returns
From Leave

Kris Indergard
worked at a Georgia Pa-
cific paper mill when she
took medical leave for
surgery work-related and
non-work related injuries
to her knees. Fifteen
months later she returned

examina-

necessit

Violation

t o wor k

note.

Company policy re-
quired that Ms. Indergard
submit to a physical ca-
pacity evaluation (PCE)
before returning to work
from medical leave, and
GP so informed Inder-
gard.

A physical therapist
evaluated the job site and

W job duties. An occupa-

tional  therapist, Ms.
Starnes, took Ms. Inder-
garddés vital

served range of motion,
lifting capacity and grip.

Ms. Starbes observed o u't filan objectively., rea
various other physical sonable basis for doing examination
activities such as bending, so, 6 and refused It 0 haI I g
crawling and climbing. her to return to employ- uniess the

She recorded details ment after the PCE. She : :
about | nder gisought relief in the form , examinatil
communicatipn, cognitiv_e of loss of ir_lcome, and shown to be job-
ability, hearing, a atti- $250,000 in non -

wi t h quirements of her posi-

tion.

Did Ms. Starnes con-
duct a fNmedi
tiono?

The Lawsuit

Ms. Indergard al-
leged various claims of
disability discrimination
under the ADA. She al-
leged that GP misrepre-
sented the essential job
functions of the position
in which she had worked

prior to going on medical b -

leave, forced her to par-
ticipate in the PCE with-

tude, and behavior. She economic damages.

measured her heart rate
on a treadmill.

The occupational
therapist determined that
Ms. Indergard was unable
to meet the lifting re-

(Continued on pag8)
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Consider whether
the company intends to
give actual authority to
the independent contrac-
tor to act as an agent with
authority on behalf of the
company. If not, take
steps to ensure that both
the recruiter and job ap-

plicants are aware that
the recruiter does not
have this authority.

Related Article: U.S. Su-
preme Court Raises Em-
ployee Burden In Age
Bias Caseshttp://
www.barkerolmsted.com/
news/legal-updates/
newsletter0129.php
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Under the ADA,
an employer may
not require a
current employee
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Physical

agility tests
must be
given to all
similarly
situated
applicants
or
employees

regardless of

disability.

(Continued from pag@)

ADA Rule For Ex-
aminations: Pro-
hibited examina-
tions and inquir-
ies

With some excep-
tions, the ADA generally
prohibits employers from
requiring an employee to
submit to a medical ex-
amination, and also pro-
hibits  inquiries  into
whether an individual has
a disability or as to the
nature or severity of the
disability. Examinations
and inquiries are allowed

i f shown t-o

related and consistent

with business
In the Indergard

case, the key issue was
whether the physical ca-
pacity evaluation was a
medical examination un-
der the ADA or simply an
inquiry into whether Ms.
Indergard was capable of
performing the job related
functions of the positions
she was qualified to re-
turn to after her medical

leave.

What is a
oMedi cal E
nati ono6?

Neither the ADA nor
the implementing regula-
tions define the term
fimedi cal
The EEOC provides guid-
ance.

9 Able to perform?
Employers are permitted
to make inquiries or re-

e X ¢

quire medical examina-
tions (fitness for duty ex-
ams) when there is a need
to determine whether an
employee is still able to
perform the essential
functions of his or her job.

9 Physical agility.
Employers may use physi-
cal agility tests, which are
not medical examinations
and so may be given at
any point in the applica-
tion or employment proc-
ess.

f Evenhanded. Physi-
cal agility tests must be
given to all similarly situ-

ated applicants or em-
ployees regardless of dis-
ability.

If the test screens out
or tends to screen out an
individual with a disabil-
ity, the employer would
have to demonstrate that
the test is job related and
consistent with business
necessity and that per-
formance cannot be
achieved with reasonable
accommodation.

A medical examina-
tion i s i a
test that seeks informa-
tion about
physical or mental im-
pairments or
Enforcement  Guidance
on Disability -Related In-
quiries and Medical Ex-
aminations , available at

http://www.eeoc.gov/
policy/docs/quidance -

inquiries.html

According to the
EEOC, certain employer-
required tests are gener-
ally not medical examina-
tions, including physical

a I care professional.

Barker Olmsted & Barnier, APLC
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agility tests, which meas-
ure an empl oy
to perform actual or
simulated job tasks, and
physical fithess tests,
which measure an em-

pl oyeeds per f
physical tasks, such as
running or lifting, as long

as these tests do not in-
clude examinations that
could be considered
medical (e.g., measuring

heart rate or blood pres-
sure).

The following seven
factors are to be consid-
ered in  determining
whether a test is a medi-
cal examination. Accord-
ing to the EEOC, one fac-
tor may be enough to de-
termine that a test or pro-
cedure is medi

(1) Whether the test is
administered by a health
care professional.

9 Inthe Indergard case,
the court concluded
that the licensed oc-
cupational therapist
was a health care pro-
fessional.

I (2) Whether the test is

interpreted by a health
)s

9 The therapist inter-
preted test results
and recommended
Indergard not return
to work.

(3) Whether the test is
designed to reveal an im-
pairment of physical or
mental health.

I The court concluded

that the broad reach
(Continued on pag®)
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(Continued from pag8)
of the test was capa-
ble of revealing im-
pairments of Ms.
I ndergar dods
and mental health,
particularly in light of
Starnes recording
Il ndergar dods
reports of her current
pain level, use of
medication and assis-
tive devices, and com-
munication, cognitive
ability, attitude, and
behavior.

(4) Whether the test is
invasive.

I No invasive tests were

performed.
(5) Whether the test
measur es an

performance of a task or
measures his/her physio-
logical responses to per-
forming the task

9 The test measured
heart rate, breathing
and other physiologi-
cal responses.

(6) Whether the test nor-
mally is given in a medical
setting

9 The test was adminis-
tered in the thera-
pistsé offi

(7) Whether medical
equipment is used

' The only equipment
used was a blood
pressure cuff.

This Was A Medi-
cal Examination

The court noted that
the PCE included range of
motion and muscle

and the
therapist

strength tests,
occupational
measur ed
heart rate and recorded
an observation about her
breathing after the tread-
mill test. Each of these
tests is
description of tests that
are considered medical
examinations.

The court was par-
ticularly focused on the
treadmil |l
treadmill test heart rate
measurement and nota-
tion regarding Inder-
garddés oi
intake and demonstration
of 6poor
weigh heavily in favor of

considering the PCE a

medical exam, particu-

larly because Starnes had

already noted that Inder-

gard O6éwas abl
20 minutes at 2.8 mph on
treadmill  without in-

creased antalgic behavior

or objective findings of
pain

The court observed
that the testing went too
far. Had the occupational
therapist simply noted
that Indergard was able to
walk on the treadmill,
noted the
be appropriate to charac-
terize the treadmill test as
a test that measured
I ndergardds
of a physi
fiMeasuring
heart rate and recording
observations about her
breathing and aerobic
fitness, 0
court, ilwas
necessary to determine
whether she could per-
form the task, but is also

t e

ncr.

aer

compl ain

cCol

the kind of examination
that the EEOC Enforce-

I nment Guidance identifies

as inappropriate to in-
clude in a non-medical
physical agility or fitness
test. o Thus

speak.
Analysis
The

a fAmedical

Employers risk straying
into imedi
tiono
the

examination does

more than simply observes 6

whether the employee can
perform job functions.

Employers  should
carefully limit the scope
of a fitness-for-duty ex-
amination. A  general
physical examination can
violate EEOC regulations.
If such examinations are
to be conducted by out-
side professionals (such
as an occupational thera-
pist) then be sure that the
professional is well aware
of ADA restrictions.

Note, however, that a
medical examination is
not per se illegal. Medical
exams are permissible
where it
job-related and consistent
wi t h busi

scope of this article, but
know that it is an issue
that ought to be reviewed
with  HR professionals
and legal counsel.

i s

t

wi t ttion crossed the line, so to) s

courtos

creates a very broad defi-

nition of what constitutes t

exami_nat.|
A

cal ) . .
t err i toor@XamiAgtion IS mé

' ness
IThat topic is beyond the
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The CFAA
was enacted
in 1984 to

enhance the

s ability to
prosecute
computer

crimes.

gover n Mered
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Employer Fails In Attempt To Use Federal Law
Against Data-Stealing Employee

M ost of the articles in
our Legal Update
report on cases involving
employees suing employ-
ers, but sometimes the
roles are reversed. LVRC
Holdings, LLC (LVRC)
was an employer that
went on the offensive
against two former

puter
tion, 0 bot h
was employed at LVRC
and after he left the com-
pany.

The CFAA was en-
acted in 1984 to enhance
t he gover nme
to prosecute computer

i wi t hotand then taking specified

forbidden actions, rang-
ing from obtaining infor-
mation to damaging a
computer or computer
data.

Criminal  penalties
can be imposed on any
person who
accesses a computer

employees. In a

case titled LVRC
Holdings V.
Brekka, the em-

ployer filed a law-
suit in federal dis-
trict court against
its former em-
ployee, Christopher
Brekka.

LVRC discov-
that  Mr.
Brekka, a former
employee had
emailed himself
critical  company
data while he was
an employee. Addi-
tionally the company had
evidence that after his
employment terminated,
someone had logged into
a company data system
using the former em-
pl oyeeds
ently this former em-
ployee went to work for a
competitor and LVRC was
concerned that the data
would be used to gain in-
appropriate advantage.

In the lawsuit LVRC
alleged that Mr. Brekka
violated the Computer
Fraud and Abuse Act
(CFAA), 18 U.S.C. § 1030,
by accessing

without authoriza-
tion or exceeds au-

thorized
obtains informa-
tion.

Although  the
CFAA is a criminal
law statute, private
individuals and
companies may
bring suit under the
provision of the
statute that creates
a right of action for
private persons in-
jured by  such

crimes. The act was origi-
nally designed to target

hackers who accessed
computers to steal infor-
mation or to disrupt or
destroy computer func-

p a s s tionality, as well as crimi-

nals who possessed the
capacity t o
control high technology
processes vital to our eve-
ryday | ives

The CFAA prohibits
a number of different
computer crimes, the ma-
jority of which involve
accessing computers
without authorization or
in excess of authorization,

crimes.

The key to establish-
ing liability is showing
that the individual ac-
cessed the computer with-
out authorization. Unfor-
tunately for LVRC, it
could not make that
showing.

The district court
granted summary judg-
ment in favor of the em-

" ployee, and the appellate

court affirmed the deci-
sion, ending the case.

The problem was
that Mr. Brekka was au-

(Continued on pag#&l)
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(Continued from pag#0)
thorized t o
computers while he was
employed at LVRC. Mr.
Brekka was employed by
LVRC at the time he
emailed documents to
himself and his wife, and
there was no evidence
that Brekka had agreed to
keep the emailed docu-
ments confidential or to
return or destroy those
documents upon the con-
clusion of his employ-
ment. The company had
permitted
Brekka to
work from
remote
locations
with access
to the com-
pany com-
puter sys-
tem.
Therefore,
he did not
access a
computer
Afwitho
authoriza-
tionbo
violation of
the CFAA.

The fact that the em-

word, evidence suggested
that other employees had
access to his password
and it could not be ruled

out that someone else had
logged in.

Conclusion

Although other court
decisions have inter-

preted the CFAA more
favorably for employers,
this case illustrates that
the CFAA is a poor tool to
use to pursue employees
who have improperly ac-

cessed t he
computer systems. If the
employee has permission

ployee may have used the to use a company com-

computer in a manner
contrary to the expecta-
tions of his employer did
not matter to the court
given that the employee
had authorization to use
the system.

Second, the district
court held that LVRC had
not proven that Mr.
Brekka logged into the
LVRC website after leav-
i ng LVRC®6s
though  someone had
logged in using his pass-

puter (e.g. it is part of his
job) then even if he ex-
ceeds his authority and
accesses restricted data,
he has not violated the
CFAA.

On the other hand,
an employee with no au-
thorization to use a sys-
tem may be found in vio-
lation of the law.

The case seems to
suggest that aformer em-
ployee could be held li-
able under the CFAA for

accessing the company
computer system post
termination. The catch is
that the employer must
have sufficient evidence
to prove that the former
employee, and not some-
one else, was the culprit.

Certainly an em-
ployer may have other
legal claims, such as theft
of trade secrets, breach of
confidentiality agree-
ments or nondisclosure
agreements, and the like.

It is
helpful to
promul-
gate com-
panies
policies
specify-
ing
proper
and
proper
computer
use. Care
should be
taken to
define
who may
access
what data, and what may
or may not be done with
the data.

im-

Incidentally, this
case illustrates the need
to promptly cancel all
passwords and remote
access upon termination.
Had LVRC done so, nei-
ther Mr. Brekka, or any
other person could have
accessed the data using
the old password.

Barker Olmsted & Barnier, APLC
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Although the
CFAAis a

criminal law

statute, private
individuals and
companies may
bring suit under
the provision of
the statute that
creates a right of
action for

private persons

injured by such

crimes.
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Human Resource
Management
Certificate Program

Cal State San Marcosd Temecula

Is it time to seek your HR certification? Enroll in the
upcoming Cal State San Marcos program taking place
starting in October at the Temecula campus.

Chris Olmsted will be teaching the Legal Issue
For HR Professionals class starting October 28th.
You can take his class or any other individual classes
in the program, or take them all.

Legal Issues for HR Professionals
Recruiting & Retaining Top-Talent Employees
Performance Management
Compensation Fundamentals
Benefit Fundamentals
Training & Development
The Strategic Role of Human Resources (capstone

class)

Each of the eight certificate classes meets for seven
sessions, one night a week, from 6-9pm.
Download Brochure:

http://www.csusm.edu/el/images_and_files/
HR_Brochure_Final.pdf

Website Information:

http://www.csusm.edu/el/certificateprograms/
humanresources/hr.html

>S

American Payroll
Association
San Diego Chapter
Legal Update
and HR/Payroll
Seminar

Date : October 15, 2009:
Time : 8:000 4:00 p.m.
(lunch included)

Chris Olmsted will be pre-
senting between 10:30
and 12:00, covering recent
legal updates in the labor
and employment arena.

For more information, go
to the APA website

(http://
www.sandiegochapterapa.
org/index.cfm?
subpage=540) or contact
Chris Olmsted at
cwo@barkerolmsted.com
or (619) 682-4040.

Contact Join Our

Schedule 2009
Sexual Harassment

Information:

Barker Olmsted &
Barnier

2341 Jefferson Street
Suite 200

San Diego, CA 92110
(619) 682-4040

Chris Olmsted
cwo@barkerolmsted.com

Subscriber List!
Subscribing to the
Legal Update is fre
and easy! Contact
Nicole Schard at
(619) 682040 or

nrs@barkerolmsted.

com, or visit bark-
erolmsted.com.

e

|

Prevention Training

Is 2009 your training
year for supervisors or man-
agers? Schedule the manda-
tory harassment prevention
training with Chris OIm-
sted. Competitive rates!

For more information on
the training program, email
him at
cwo@barkerolmsted.com
or call (619) 682-4820.

The articles presented herein are intended as a brief overview of the law and are not intended to substitute as legal adAcg.questions or
concerns regarding any statute or case law should be addressed to a licensed attorney. Copyright © 2009 by Barker Olmstedr&i&, APLC.
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