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Staffing Company
Misapplies Administrative
Exemption To Account

Execs

Company Also Improperly Attempts
To Limit Empl oyeed

By Christopher W. Olmsted

INSIDE THIS ISSUE: When an employer classifies a group of em-

ployees as exempt under state and federal
wage and hour law, that decision is subject

Wage & Hour Update: Staffing to challenge by the employees or a government
Company Misapplies Administra- 1 agency. The wrong decision can result in expensive
tive Exemption litigation and huge liability. In a recent California
case titled Peligrino v. Robert Half International, a
Survey Reveals Cost of Defense In California appellate court ruled that the employer
Employment Litigation; Verdicts In 5 had misclassified its account executives under the
Six Figures administrative exemption. The court also invalidated
an employee agreement reducing the statute of limi-
EDD Update: Procedural Blunder , tations (time to sue) to six months.
Foils Employer's Tax Appeal Staffing Agency’s Account Execs: Exempt
Or Non-Exempt?
Cal Supreme Court Limits Kin Care Like many staffing companies, Robert Half In-
Law ternational relies on account executives to conduct

its business. Are those account executives exempt or
non-exempt? Robert Half classified them as exempt
under the California and federal white collar admin-

Upcoming Webinar March 31st 10 istrative exemptions.

To qualify for this exemption there are two tests
under California and federal law: (1) the salary test;
and (2) the duties test.

(Continued on page 2)
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Exempt

administrative
employees must
perform office
or non-manual
work directly
related to
management
policies or
general
business

operations.
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(Continued from page 1)

The salary test is
simpl e and i
issue in this case. The em-
ployees were paid on a
salary basis, and they
were paid at or above the
California minimum sal-
ary amount of $33,280/
year or $2,733.33/month.
(The federal minimum is
currently $455/week or
$23,660/year)

The case came down
to the duties test. Did the
employees perform ex-
empt administrative du-
ties? The duties and re-
sponsibilities of an ac-
count executive involved
recruiting, interviewing,
and evaluating candidates
to be placed as temporary
employees; selecting and
placing candidates on job
orders and assisting cli-
ents with their call-in
business needs; and new
business development. In
performing those func-
tions, account executives
were expected to follow
t he fireci peo
by corporate headquar-
ters. Account executives
were expected to perform
the three major functions
of their position on a
three-week rotating basis

broken down
weeko or mar
ndesk we ek
Arecruiting

Account executives

were evaluated based on
how well they met sales
production minimum re-
quirements and the num-
ber of hours that were
billed to clients for ser-
vices provided by candi-
dates. A direct sale in-

volved placing a candi-
date with a client. Ac-
count executives did not
usually make recommen-
dations to a client regard-
ing how to staff projects.

The account execu-
tiveds job
orders as they came in.
After placing a candidate,
account executives had no
role in supervising the
candidate in his or her
performance of services
for the client. If a client
desired to terminate a
candi dat eds
client would inform the
account executive and the
account executive would
relay the message to the
candidate and attempt to
provide a replacement
candidate. Account execu-
tives did not have the au-
thority to hire or fire
other account executives
and did not supervise ad-
ministrative support staff
in the offices.

The Lawsuit

Six account execu-
tives sued the staffing
company, alleging that
they were non-exempt
employees and that they
had not been paid over-

. time or given meal and
! rest breaks.

k
Robert Half pre-

w sented two primary de-

fenses: (1) the employees
were properly classified as
exempt from overtime
and meal/rest breaks un-
der the state and federal
administrative exemp-
tion; (2) the employees
sued too late because they
signed an agreement re-
ducing the statute of limi-

Barker Olmsted & Barnier, APLC

Legal Update

tations to Six

months.

only

Administrative
Exemption
Misapplied

The appellate court
upheld t he
ruling that Robert Half
had misclassified the ac-
count executives as ex-
empt.

The five criteria for
the administrative ex-
emption can be found in

‘title 8 of the California
Code of Regulations, sec-
tion 11040. The employee
must meet all of the fol-
lowing;:

(1) perform office or
non-manual  work
directly related to
management policies
or general business

operations of the
employer or its cus-
tomers,

(2) customarily and
regularly exercise
discretion and inde-
pendent judgment,

(3) perform under
only general supervi-
sion work along spe-
cialized or technical
lines requiring spe-
cial training or exe-
cute under only gen-
eral supervision spe-
cial assignments and

tasks,

(4) be engaged in the
activities meeting the
test for the exemp-
tion at least 50 per-
cent of the time, and

(Continued on page 3)
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(Continued from page 2)
(5) earn twice the
stateds
wage.

No Work Related
To Management
Policies Or General
Operations

According to the
court, the staffing agency
flunked the test. The com-
pany and employees
agreed that under part 1
the account executives
performed office/non-
manual work. But was the
wor k fddirect
management policies or
general business opera-
tionso?

No . The account ex-
ecs were responsible for
sales, not management
policies or general opera-
tions. They were responsi-
ble for placing candidates
with a client. The execs
were trained on sales and
given quotas. They had no
role in supervising the
temporary employees af-
ter they were placed and
no responsibility for the
administrative  support
staff in the account execu-
tives offices. Account ex-
ecutives did not form pol-
icy but followed the com-
pany Areci
the three-week rotation
system in performing
their duties as required by
headquarters.

In short, the account
execs were responsible for
providing t
serviced staffingd and not
responsible for policy de-
cisions or general busi-
ness operations. In fact,

pe,

he

the company had separate
operations staffd HR, le-

mi gal, accounting, market-
ing, etc.

Because an employer
must establish all five cri-
teria for the exemption to
apply, the court took its
analysis no further once it
determined that the com-
pany failed to meet the
first criteria.

And Don’t Mess
With the Statute Of
Limitations

Robert Half argued
| 'that the employees sued
too late. Ordinarily, an
employee has three years
under the Labor Code,
and four years under the
California Business and
Professions Code, to bring
claims for unpaid wages.

The employees had
all signed an employment
agreement which pro-
vided that the employees
had only six months after
termination to sue the
company. They had all
sued after the six month
period ended. But em-
ployees alleged that they
had sued in time; they
argued that the contrac-
tual limitation was invalid
because the right to sue
for wages cannot be lim-
ited.

The court agreed. To
reach this conclusion, the
court examined the Cali-
fornia Labor Code and
related public policies
protecting employees.

Labor Code 219 con-
tains a provision that pro-
hibits private agreements

contravening or setting
aside the right to payment
of wages. That section
does not specifically pro-
hibit shortening the stat-
ute of limitations. But the
court ruled that shorten-
ing the time to sue has the
effect of contravening the
empl oyeeds
for unpaid wages.

The court buttressed
its decision with public
policy considerations. The
wage rights are so impor-
tant ,
be allowed to waive them.
AOverti me
example of a public policy

right t o s ule

empl oyees

wages

shoul dn
Exempt
ar e an

administrative

fostering societyds interest
in a stable | empl eket] O
reasoned the court. The ploye

court added thatmﬁgthe Leg-
i slatureods deci sl on t]o
criminalize certain em- ;

ployer conduct reflects a CUStomar”y
determination [that] the

conduct affects a broad and regularly

public interest . . . . Under .

Labor Code section 1199 it exercise

is a crime for an employer . .

to fail to pay overtime discretion and

wages as fixed by the In-

dustrial Welfare Commis- independent
sion. o iMoreover, t he
overtime laws also serve judgment.

the important public pol-

icy goal of protecting em-

ployees in a relatively

weak bargaining position

against 6t he evil of oyer -
work. 60 So giving up wape
rights is un-Californian

and evil.

The court made simi-
lar findings with respect
to the time to sue for meal
and rest period violations.

The bottom line was
that the contractual six
month time limit was in-
valid. The staffing com-




Employees

engaged in
sales or
production
may not
qualify for the

administrative

exemption.

(Continued from page 3)

pany ficl assi
plaintiff as an exempt em-
ployee and, because of
that classification, did not
pay overtime wages or
comply with other wage
and hour statutes. En-
forcement of a provision,
such as the limitation on
claims provision in this
case, would result in bar-
ring legitimate, unwaiv-
able statutory wage and

hour claims asserted by
misclassified employees
who were unable to dis-
cover their
classification error and
assert appropriate claims
within six months of the
date their employment
ended. We conclude this
provision contravenes the
vindication of such statu-
tory rights within the
meaning of and in viola-
tion of section 219 and
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violates the fundamental
public policies . . . under-
l' ying such ri

Accordingly, the ap-
pellate court upheld a
judgment in the amount
of $615,000 in favor of
the six employees.

9 Scrutinize.

Practical Tips

Before classifying employees as exempt under the administrative,
executive, professional, or other exemption, carefully review the unique criteria

applicable to each exemption.

1 Free Chart.

for the fi

I No Sales/Production.

r moés

For an overview of the exemptions, email Chris Olmsted and ask
i fornia

Cal

The administrative exemption requires duties related
to policy making and general operations. Employees responsible for sales or

production may not qualify.

1 Legal Advice.

Due to the high cost of mistakes, it is prudent to seek advice

from an attorney regarding proper classification.

Related Articles:

California DLSE Approves Salary Reduction For Furloughed Exempt Workers
http://www.barkerolmsted.com/news/legal-updates/newsletteroi52.php

and Feder a

Do After-Hours Emails Create Employer Wage Liability?
http://www.barkerolmsted.com/news/legal-updates/newslettero109.php

Additional Resources:

Bar ker Ol

msted &

email: cwo@barkerolmsted.com)

California DLSE Wage Orders (describing white collar exemptions)

http://www.dir.ca.gov/iwe/wageorderindustries.htm

DOL Exemption for Administrative Employees Under the Fair Labor Standards Act

(FLSA)
http:

www.dol.gov/whd/regs/compliance/fairpay/fsi7c _administrative.htm

Barnier 6s

Californi a

(S

ht s.

Ex er


http://www.barkerolmsted.com/news/legal-updates/newsletter0152.php
http://www.barkerolmsted.com/news/legal-updates/newsletter0109.php
http://www.dir.ca.gov/iwc/wageorderindustries.htm
http://www.dol.gov/whd/regs/compliance/fairpay/fs17c_administrative.htm
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recent study re-
leased by UCLA-
RAND Center for Law and

Public Policy included a
survey of defense costs
and jury awards in Cali-
fornia employment law
discrimination cases.

Employment Discrimination Claims

its Enforcement: The Fair
Employment and Hous-
ing Act at 50, 0 s ur
14 employer-side attor-
neys regarding the cost of
defense for proceedings
before the Department of
Fair Employment and
Housing and Fair Em-

Survey lllustrates Cost of Defense and Liability In

civil court.

The survey shows
that the median cost of

defending an employer
through trial is $150,000.
About half of that cost,
$75,000, is incurred in
bringing the case through

Cali The. Stlli‘ldy,l titled ployment and Housing 1s:i1;r1r11mary judgment mo-
a lfo.r'n.la _bmployment Commission, as well as in ’
Discrimination Law and
Table 35
Estimated Costs of Defense,
On-Line Survey of 14 Employer Side Attormeys
. Median Costs of

5 f Proceed

tage ot Fro = Defense

Prepare response to DFEH complaint 55,000

Prepare response and -

negotiate settement with DFEH 6750

Represent employer before FEHC 515,000

Defv.end itigaticn by private c:!unsel 450,000

until sumrmary judgment maoticn

Crefend litigation h'?r private cnun:rel $75,000

through summanry judgment motion

Crefend litigation by

private counsel through trial 3150,000

Notably, the survey information, for thesame A These are of

reason that we do not estimates. The costs of

included only 14 attorney
responses, which is a very
small sample. UCLA-
RAND asserted that the
numbers were still reli-
abl e. AWhil e
small samples, to the ex-
tent that they report on
prices set in a market,
they can still yield useful

need a very large sample
of gasoline or milk prices
to get a reasonable sense
of the range of the costs of
those items.

On the other hand,
the study acknowledges
that the number is only a
rough generalization.

o rates charged by defense

defense of particular cases
may vary widely from the
6typical 8 casle
a significant spread in the

through trial in

The median
cost of
defending an

employer

an

employment

case is
$150,000.

and th

| awyers. o

(Continued on page 6)
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(Continued from page 5)
The bottom line is

99 and 2007-2008. The
data for the two periods
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prevailing. We find addi-
tional support for this

that employment law includes verdicts in 360 theory in our data. Over
cases can be very expen- cases, brought by 417 all the claims litigated to
sive.  But employers plaintiffs. verdict and reported,
should seek lawyers who plaintiffs prevailed in

can work efficiently and at
reasonable rates. Further,
it is appropriate to ask for
a litigation budget before

In Six Figures

The study also re-
viewed data regarding
jury awards during 1998-

The data showed
50/50 odds for employers
to defeat a discrimination
claim. AAcco
dard economic theory, we

should prevail in about
equal numbers, because
these are the cases where
each side believes they
have a good chance of

49.8% and defendants in
50. 2%. 0

Of the 207 cases in
the study where the plain-

— M| the work gets started. should expect that over tiff prevailed, the verdicts
} large numbers of cases ranged from mid-five to
Average Verdicts [aintiffs and defendants low seven figures. The

table below illustrates
that the median verdict
ranges in the low six fig-
ures.

The data revealed that
verdicts for race and na-
tional origin were lower

total lawsuits in the study.
The other half resulted in
defense verdicts.

Table 40
Jury Awsards by Mature of Claim, 1993-99 and 200708
The data shows
Basis Median . B} e . Cases
that employers percentile | percentile
. , Medical Conditi 5602,668 79520 | 51,676,710 12
prevailed in =dics’ Fondimen : >75, b
Sexual Orientation 420,000 558,994 5859716 7
about one-half Disability $233,288 554,000 $615,000 40
of the cases Marital Status 5153,000 5698 625,000 3
5180,5537 545 000 £854 000 22
that went to s
Sex $177,000 554,000 556,722 93
verdict. Religion $153,590 558994 | $1,730,348 5
Race 5105,000 540,000 804,858 40
Mational Origin 570,000 547 638 5350000 g
Join Our

Subscriber List!
Subscribing to the

than other bases of dis- Obviously the combi- Legal Update is free
z;llmclgggggnwil;? Sr:;?;i nation of defense costs and easy! Contact
orientation verdicts and potential verdicts Nicole Schard at
tended to be on the higher makes employment litiga- (619) 682040 or

d tion a high stakes event.
end. nrs@barkerolmsted.

It should be remem-
bered that these verdicts
represent only half of the

com, or visit bark-
erolmsted.com.




Proced

hen the California

EDD takes on a
company for misclassi-
fying employees as inde-
pendent contractors, the
battle start
own turf, in an adminis-
trative review process.
Ultimately, a com-
pany can appeal a
tax determination
to the courts, but
only if the right pro-
cedures are fol-
lowed. In a case
titled Merchandis-
ing Concept Group,
Inc. v. EDD, the
employer did not
follow the correct|
procedure and |
therefore could not
chall enge
tax assessment.

A Big Tax As-
sessment -

ur al Bl
Tax Appeal

related deductions. The
Employment  Develop-
ment Department issued
an assessment totaling
approximately $110,000
s plus a penalty on Mer-
chandising Concept

Group based on the re-

Merchandising Con-
cept Group contracted
with clothing manufactur-
ers to provide attractive
product displays to pro-
mote sales of goods in
retail stores. The people
who made the displays
were called detailers, and
Merchandising Concept
Group classified them as
independent contractors.

The Employment
Development Department
audited = Merchandising

Concept Group and deter-
mined the detailers were
not independent contrac-
tors but employees sub-
ject to employment tax-

classification of 148 of its
workers.

The Appeal

The company chal-
lenged the assessment by
filing a petition for reas-
sessment of the tax. A
reassessment is a request
that the tax be reduced or
eliminated. At an EDD
administrative  hearing,
the tax assessment was
upheld. Then the com-
pany appealed to the EDD
Appeals Board. Again, the
tax was upheld.

Since the EDD re-
fused to reassess the tax,

under

the company had to jump
through more procedural
hoops in order to avoid
the tax. But it missed
some of the hoops.

"The Wrong Way vs.
Right Way

The company paid
the tax bill and then filed

an appeal in the superior Employers
court (call ed a Awr it q
mandateod) . The <eeRIAGOY
skipped some procedural g

steps. There are actually appea| a EDD

six steps which must be
followed before a claim-
ant may bring a lawsuit
against the Employment

tax assessment

Development Department relatlng to
to recover a tax paid in )
the unemployment insur- independent
ance arena:

contractor

(1) after paying the as-
sessed tax, the claimant

files a claim for refund or status must

credit;
, follow
(2) the director of the Em-
ployment  Development ;
Department denies the particu lar
claim for refund or credit;
procedures.

(3) the claimant files a
petition for review with
an administrative law
judge;

(4) the administrative law
judge reviews the matter
and renders a decision;

(5) the claimant or direc-
tor of the Employment
Development Department
files an appeal to the Ap-
peals Board regarding the

(Continued on page 8)
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Companies
cannot
challenge a
reassessment
decision in
court.
Companies
must pay the
tax, go through
the EDD
administrative
review, and
then sue in
court for a

refund.

|

&5,
L
K

.

.

(Continued from page 7)
petition for review of the
denial of the claim for
refund; and

(6) the Appeals Board
issues its order or deci-
sion regarding the peti-
tion for review of the
claim for refund and
serves notice of the deci-
sion.

Here, Merchandising
Concept Group completed
only the first step -- filing
a claim for refund -- be-
fore it filed its petition for
writ of mandate in court,
thus failing to satisfy the
requirement to exhaust its
administrative remedies.

The company argued
that it should be allowed
to appeal the superior
court to challenge the de-
nial of the petition for
reassessment. It argued
t hat it shou
first pay the tax, then go
through the administra-
tive review, then file the
court claim.

The court rejected
this argument. Compa-
nies cannot challenge a
reassessment decision in
court. Companies must
pay the tax, go through
the EDD administrative
review, and then sue in
court for a refund.

The court reasoned
that this procedure is not
only required by law but
is fAbetterao
AThe refund
better remedy than what
Merchandising Concept
Group could obtain in this
writ proceeding if it were
allowed to go forward.
Accepting Merchandising
Concept
it will not receive a refund
from this proceeding, all
it would get is a determi-
nation that the Appeals
Board (and therefore the
Employment Develop-
ment Department and the
administrative law judge)
were wrong in concluding
the workers were employ-
ees. That determination is
not as good as a determi-
nation the workers were
not employees and a re-
fund of taxes paid, which
is what Merchandising
Concept Group would get
if it prevails in the refund
suit.o

The Bottom Line

It is easy to get lost
in the maze of EDD ad-
ministrative procedures.
Many advocates for em-
ployers would say the
cards are stacked against
the employer. Notably,
there is no day in court
unless the employer first

Barker Olmsted & Barnier, APLC
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pays the tax. Neverthe-
less, those are the cards
we are dealt, playing the

f wrong cards can result ins .

s a bust. When challenging a
the EDDO6s t ax
tion arising out of an in-
dependent contractor
classification (as well as
other employer tax cases)
be sure to methodically

Gr o u ffollow the six steps out-

lined above. There are no
shortcuts.

Related Articles:

Department of Labor Pur-
sues Employer of Misclas-
sified Independent Con-
tractors

http://
www.barkerolmsted.com/
news/legal-updates/

c newslettero119.php

Worker Deemed Inde-
pendent Contractor;
Wrongful = Termination
Claims Fail

http://

www.barkerolmsted.com/
news/legal-updates/
newsletteroo79.php
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Barker Olmsted & Barnier's
Practice What We Do:
Defense of lawsuits in state and federal court.
Legal consultation on compliance with state and federal labor and employ-
ment law statutes and case law.
1 Representation in agency enforcement actions or hearings, including DLSE,
EDD, Labor Commissioner claims, EEOC, DFEH and more.
Formulation of compliant employee handbooks, procedures and records.
Training on HR/legal issues.

Labor & Employment

det ¢
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California Supreme Court Limits

alifornia has a leave

|l aw known
care. o It all
to use VY2 of their annual
sick leave entitlement to
attend to the illness of a
child, parent, spouse or
domestic partner. What if
a company does not offer
an accrued sick leave
benefit, but instead offers
sickness absence policy,
which provides for an un-
capped number of paid
days off for illness? The
California Supreme Court
addressed this question in
a case titled McArthur v.
Pacific Telesis.

Time Off To Care
For A Sick Child

Ms. McArthur is an
employee of Pacific Tele-
sis and is subject to a un-
ion collective bargaining
agreement. The CBA in-
cludes a sickness absence
policy, which provides for
an uncapped number of
paid days off for illness so
long as each instance of
absence continues for no
longer than five consecu-
tive days.

Ms. McArthur was
absent for seven days to
take care of her ill child.
The company did not pay
her for this absence be-
cause she herself was not
il

The employee filed a
lawsuit challenging this
policy. She claimed that it
was a violation of Califor-
niads kin car

Kin Care Law

The employer dis-
puted her entitlement. It

claimed that the CBA <Thus,

sickness policy did not
provide flacc
and therefore it was not
subject to the kin care
law.

Kin Care Law

Section 233, com-
monly referred to as the
Akin careo
vides that any employer
who provides accrued sick
leave for employees shall
permit an employee to
use Y2 of the entitlement
(six mont hds
attend to an illness of a
child, parent, spouse, or
domestic partner of the
employee.

The California Su-
preme Court agreed with
t he empl oyer
that the kin care law did
not apply to the sickness
policy.

The court reasoned:
Alt is true 't
employees are entitled to
compensated time off for
illness; however, that
amount of compensated
time is not banked, nor
can it be calculated in six-
month periods. Defen-
dantsd sickness absence
policy provides that em-
ployees may be compen-
sated for time off due to
illness for up to five con-
secutive days and must
seek alternate forms of
compensation under
short- or long-term dis-
ability programs if the

illness or injury lasts for
more than seven days.

Barker Olmsted & Barnier, APLC
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an employee®
6current rate |
ment o can be

only in seven-day periods
(in which an employee
would be entitled to up to
five days of compensated
time off for illness), but
cannot be measured in six
-month periods as section
233 requires. Accordingly,
section 233 does not ap-
ply to sickness absence

policies like defendants. 0

AEmpl oyer s
required to provide sick
|l eave, 0 obs
court. A Many
elect to do so, and many
do so in the form of an
accrual-based system.
Employers may choose to
refuse employees the
right to use uncapped sick
leave to care for relatives,
although employers are
certainly not precluded

from doing s
concluded:
employers, like defen-

dants, that elect to pro-
vide an uncapped com-
pensated sick leave policy.
We conclude that section
233 does not apply to
those types

Further Resources:

Barker Olmsted & Barnier
California and Federal
Leave of Absence Chart.
Email Chris Olmsted for
your complimentary copy
(cewo@barkerolmsted.com).

The California

sSupremesGourt
e r agreed withe
empl oyers
the empl

position that

the kin care
law did not
o. PRy tothe
ATher e

t ssickness pollcy

of

policies.

=
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UPCOMING SEMINARS
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Upcoming Webinar
Pregnancy In The Workplace:
Updated Tips On How To Provide Leave

And Protect Your Organization
Presenter: Christopher W. Olmsted, Esq.

Date: March 31, 2010
Time: 9:00 a.m. to 10:00 a.m. (Pacific)

Cost: Free!

Location: Online

f How to handle a womands reques:t
before the due date.

I What to do when some job duties might risk harm to mother and
fetus.

I Reducing the risk of pregnancy discrimination claims by knowing
what you can and canét say | eg
says shebs pregnant or is tryi

Proper control of California Pregnancy Disability Leave

When a new mother may qualify for intermittent FMLA/CFRA or
other form of leave

The type of certification you may request regarding the care of a
newborn child

Avoiding discrimination for reinstatement and job restoration fol-
lowing the birth of a child.

Paid leave benefits, including vacation and sick pay to which a new
mother may be entitled.

= =4 =4 -

How To Register

The webinar will be presented through GoToWebinar. To register, fol-
low this link:

https://www2.gotomeeting.com/
register/759011594

If you have questions, please email Nicole Schard at
nrs@barkerolmsted.com or call her at (619) 682-4040.

1
g

Suite 200
San Diego, CA 92110
(619) 682-4040

Chris Olmsted
cwo@barkerolmsted.com

r—change of] du
Contact
Information:
Barker Olmsted &
yBargidrout | eave w
12841 IeffetsoniStie€tg N g n t

The articles presented herein are intended as a brief overview of the law and are not intended to substitute as legal adwicg.questions
or concerns regarding any statute or case law should be addressed to a licensed attorney. Copyright © 2010 by Barker Olm&ted
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